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STATEMENT OF THE CASE
Nature

Of The Case
Brian Matthew Golden,

Sr.,

appeals from his sentence of two concurrent terms 0f ﬁve

years With two years ﬁxed, following his convictions after a jury

possession 0f a controlled substance.

trial for

Golden also appeals from the

two counts of felony

district court’s denial

of his

Rule 35 motion.

Statement

Of The

The

state

(R., pp. 70-71.)

Facts

And Course Of The Proceedings

charged Golden With two counts of felony possession 0f methamphetamine.

Golden was convicted of both counts following a jury

(R., pp. 158-63.)

trial.

A

presentence investigation report (PSI)1 was prepared in advance of sentencing.

At

sentencing, the district court asked if either party

corrections t0 the presentence investigation.”

responded afﬁrmatively. (Sentencing

me know Which

page so

Golden then objected

25.)

L. 4.)

The

district court

The

that

Golden had an

state

The

of the PSI. (Sentencing

court

The

then

state

Tr., p.

Tr., p.

Tr., p.

201, Ls. 24-

202, L.

202, L. 9

1

— p.

— p.

204,

204, L.

0f one objection was an actual error—the PSI indicated

acquittal for attempted

district

recommendations.

1

to several portions

name of Brian Golden. (Sentencing

Golden

201, L. 23.) The district court asked Golden t0 “let

can note the changes 0n the record.” (Sentencing

that the basis

additions 0r

201, Ls. 17-22.)

Tr., p.

acknowledged each objection. (Sentencing

conﬁrmed

5.)

the

I

T11, p.

(Sentencing

was “aware 0f any

murder but

Tr., p.

heard

that case related to a different person

204, Ls. 12-19; PSI, p.

from

the

recommended seven

parties

years

by

6.)

With

respect

ﬁxed 0n each

Citations t0 the PSI will refer to the pagination in the original document.

t0

sentencing

charge,

to

run

consecutively.

(Sentencing TL, p. 204, L. 20

period of local incarceration.

(Sentencing

—

p.

Tr., p.

209, L. 18.) Golden argued for probation 0r a
209, L. 20

—

p.

213, L. 20.) The district court

imposed a sentence of ﬁve years With two years ﬁxed 0n each count,
(Sentencing

Tr., p.

213, L. 21

— p.

216, L. 6; R., pp. 207-12.)

Golden ﬁled a Rule 35 motion
the

motion.

(Augmentation,

(R.,

p.

p. 8.)

235.)

to run concurrently.

to reduce his sentence.

Following a hearing, the

Golden ﬁled a timely notice of appeal.

(R., p. 225.)

district

(R., pp.

The

state objected to

court denied the motion.

227-29, 241-44.)

ISSUES
Golden
I.

states the issues

Did

on appeal

as:

the district court abuse

its

discretion

the PSI that defense counsel pointed out

II.

Did

ﬁve

years,

failing t0 redline the parts

of

When

imposed two concurrent
with two years ﬁxed, following Mr. Golden’s

the district court abuse

sentences of

by

were erroneous?

its

discretion

it

convictions for two counts 0f possession 0f a controlled substance?

III.

Did

the district court abuse

its

discretion

when

it

denied Mr. Golden’s

Rule 35 motion?
(Appellant’s brief, p. 4.)

The
I.

state rephrases the issues as:

Has Golden

failed t0

show

that the district court

abused

its

discretion

by not redlining

portions of the PSI?

II.

Has Golden

failed t0

show

that the district court

abused

its

sentencing discretion?

III.

Has Golden

failed to

show

that the district court

abused

its

discretion

35 motion?

by denying

the Rule

ARGUMENT
I.

Golden Has Failed T0 Show That The

District

Portions

A.

Court Abused

Its

Discretion

BV Not Redlining

its

discretion

by

Of The PSI

Introduction

On

Golden argues

appeal,

that the district court

abused

portions of the PSI that Golden objected t0 at sentencing.

does not argue that the

district court

them, only that

by not

sentencing,

it

erred

(Appellant’s brief, pp. 5-7.)

Golden

erroneously relied on those portions or failed t0 disregard

Although he objected

striking out those portions.

Golden did not move the

failing to redline

district court t0 strike

to portions at

anything from the PSI. Golden was

not entitled t0 have information stricken from the PSI based only 0n his objection. Additionally,

Golden has

B.

failed to

Standard

show

that the portions to

which he

obj ected

were unreliable or unfounded?

Of Review

A district court’s denial 0f a motion t0 strike portions of a PSI is reviewed for an abuse of
discretion.

C.

The

State V.

Molen, 148 Idaho 950, 961, 231 P.3d 1047, 1058

District

Court Did Not Abuse

Its

Discretion

(Ct.

App. 2010).

BV Not Redlining The PSI

A district court is free to consider the results and contents of a PSI if the reliability of the
information

is

ensured by the defendant’s opportunity t0 review the report, present favorable

evidence, and explain 0r rebut adverse information.

2

Golden’s only meritorious objection

is

Li

Where

a district court rejects

to the criminal history section, in

Which the PSI

erroneously reports that he was acquitted 0f attempted murder and shows his underlying charges

twice—once

and once as a pending case. (Sentencing Tr., p. 202, L. 10 — p.
13-14.) If this Court reaches the merits 0f Golden’s objections, the state

as the instant case

203, L. 4; PSI, pp.

6,

has n0 objection t0 having these errors stricken from the PSI and having a corrected copy sent t0
the Department of Corrections.

information in the PSI as inaccurate, unfounded, or unreliable,
information from the PSI. State

However, a party

V.

should also redline that

Carey, 152 Idaho 720, 722, 274 P.3d 21, 23 (Ct. App. 2012).

not entitled t0 have whichever information

is

it

it

objects to stricken

from a PSI.

EQ
In

discretion

Li. at 721,

my, the Idaho Court of Appeals reviewed a claim that the district court abused
by

failing to rule

274 P.3d

at 22.

on Carey’s objections

t0 the

that “because

Carey argued

PSI and

failing t0 strike those portions.

he rebutted or disputed these statements,

they should have been stricken from the PSI,” relying 0n Mauro, Rodriguez, and
support his position. Li. at 722, 274 P.3d

109 (1991); State

V.

Li.

23 (citing State

V.

Molen

to

Mauro, 121 Idaho 178, 824 P.2d

Rodriguez, 132 Idaho 261, 971 P.2d 327 (Ct. App. 1998); Molen, 148 Idaho

950, 231 P.3d 1047).

cases.

at

its

The Court determined

“Not one of these

that

Carey “misunderst[ood] the holdings” 0f these

must

authorities holds that a sentencing court

strike

from a PSI any

statement that the defendant disputes.” Li. Rather, a district court should redline the PSI

ﬁnds the disputed portions

t0

be speculative, inaccurate, or unreliable.

Li.

When

it

The Court of Appeals

determined that Carey failed to show “that any 0f the information t0 Which he obj ected or which

he rebutted was found to be unreliable or inaccurate by the
information “not facially unreliable,”

it

ofﬁcer and the presentence investigator
conversations With Carey.”

that

Carey

failed to

show

Li. at

When

brief, p. 7.)

“for

Who were

The reason

abused

its

Li Not only was

reliable

reporting 0n their

722-23, 274 P.3d at 23-24.

that the district court

some reason

court.”

“came from presumably

This Court should d0 the same here.

discretion

trial

own

sources—a parole

observations of and

Thus, the Court of Appeals held

discretion. Li. at 723,

Golden argues

the

274 P.3d

that the district court

the district court neglected to redline the PSI.”

the district court did not redline the PSI

is clear:

at 24.

abused

its

(Appellant’s

n0 one asked

it

t0.

Golden made
Sentencing

obj ections but did not

Tr., p.

201, L. 21

—

m

However,

makes

under no such obligation.
that the district court

requested nor required to

Even
t0

show

if

“that

its

Now, Golden

to

takes Carey‘s position—that his

have portions of the PSI

struck.

(Appellant’s brief, 5-

Golden has n0 such entitlement and the

152 Idaho

discretion

at

722, 274 P.3d at 23.

by not

striking material

district court

Golden has

from the PSI

show

failed t0

that

it

was

any 0f the information

by

the information t0

neither

district court to strike parts

0f the PSI, Golden has failed

which he objected 0r which he rebutted was found

t0

the trial court.” Li.

The

district court

t0

be

made no such ﬁnding. Like

in

which Golden objected came from presumably

reliable

sources—the

presentence investigator’s observations 0f and conversations with Golden, and What Golden
reported in his presentence questionnaire.

situation, stating that

job in the case that he

arrest

and

released from jail.” (PSI, pp. 18-19.)

reported drinking habits.

(PSI,

p.

20.)

self-

The PSI accurately reﬂected Golden’s employment

he was employed prior to his
is

was

strike.

Golden had moved the

unreliable 0r inaccurate

Caﬂ,

clear that

my,

abused

him

(m

the district court to strike anything from the PSI.

204, L.4.)

p.

objections were sufﬁcient t0 entitle

7.)

move

And

the

that his

employer

“is

holding his

The PSI reﬂected Golden’s

self-

PSI contained the investigator’s own

observations 0f and conversations with Golden, including Golden saying that he did not think

substance abuse treatment was necessary and asking (perhaps jokingly) the investigator for a hug,
a kiss, and t0 spoon.

(PSI, pp. 20, 23.)

Golden has not demonstrated

that these portions

of the

PSI are inaccurate, unreliable, or unfounded. That Golden disagrees with the wording, “doesn’t

remember saying” something, 0r
is

insufﬁcient.

Golden has

striking this information

thinks the investigator “didn’t understand his sense 0f

failed t0

from the PSI.

show

that the district court

abused

its

discretion

humor”
by not

II.

Golden Has Failed T0 Show That The

A.

Court Abused

District

Its

Sentencing Discretion

Introduction

Golden argues

that the district court

abused

its

sentencing discretion

When

it

imposed two

concurrent sentences 0f ﬁve years with two years ﬁxed, following Golden’s convictions of two

counts 0f felony possession of a controlled substance. (Appellant’s brief, pp. 7-10.) The record

and the objectives 0f criminal punishment support the sentence imposed. The
not abuse

its

Of Review

The length of a sentence
the defendant’s entire sentence.

(citing State V. Strand,

is

reviewed under an abuse 0f discretion standard considering

State V. Oliver, 144 Idaho 722, 726, 170 P.3d 387, 391 (2007)

137 Idaho 457, 460, 50 P.3d 472, 475 (2002); State

Idaho 201, 159 P.3d 838 (2007)). Where a sentence
the burden of demonstrating that

it is

is

V.

Huffman, 144

Within statutory limits, the appellant bears

a clear abuse of discretion.

State V. Baker, 136 Idaho 576,

577, 38 P.3d 614, 615 (2001) (Citing State V. Lundquist, 134 Idaho 831, 11 P.3d 27 (2000)).
evaluating Whether a lower court abused

inquiry,

Which asks “whether the

(2) acted within the outer

its

trial court: (1)

boundaries of

exercise 0f reason.”

V.

its

correctly perceived the issue as one 0f discretion;

discretion; (3) acted consistently with the legal

it;

and

State V. Herrera, 164 Idaho 261, 272,

MV Fun Life,

In

discretion, the appellate court conducts a four-part

standards applicable t0 the speciﬁc choices available t0

Lunneborg

did

sentencing discretion by imposing this reasonable sentence.

Standard

B.

district court

(4)

reached

its

decision

429 P.3d 149, 160 (2018)

163 Idaho 856, 863, 421 P.3d 187, 194 (2018)).

by

the

(citing

The

C.

District

To bear
that,

Court Did Not Abuse

Its

Sentencing Discretion

must

the burden of demonstrating an abuse of discretion, the appellant

under any reasonable View of the

facts, the

sentence was excessive.

establish

State V. Farwell, 144

Idaho 732, 736, 170 P.3d 397, 401 (2007). In determining whether the appellant met this burden,
the court considers the entire sentence but presumes that the determinate portion will be the

period 0f actual incarceration.

(citing

Lver, 144

the appellant

Idaho

State V. Bailey, 161 Idaho 887, 895,

T0

726, 170 P.3d at 391).

at

must demonstrate

that reasonable

392 P.3d 1228, 1236 (2017)

establish that the sentence

was

excessive,

minds could not conclude the sentence was

appropriate t0 accomplish the sentencing goals of protecting society, deterrence, rehabilitation,

and

retribution.

Faiell, 144 Idaho

Court will not substitute
differ.’”

m,

its

at

736, 170 P.3d at 401. “‘In deference t0 the

trial

judge, this

View 0f a reasonable sentence where reasonable minds might

State V. Matthews, 164 Idaho 605, 608,

434 P.3d 209, 212 (2018) (quoting

State V.

146 Idaho 139, 148-49, 191 P.3d 217, 226-27 (2008)).

The

district court’s

sentence

is

reasonable in light of Golden’s extensive criminal record,

Which spans over two decades. Golden’s convictions
count up t0 a
convictions.

total

0f four; in addition to

(PSI, pp. 5-14.)

served time in prison.

that,

in this case bring his felony conviction

Golden has twenty—four prior misdemeanor

Despite his numerous convictions, Golden has not previously

(Sentencing

Tr., p.

210, Ls. 3-6.) Instead, he has been repeatedly placed

on terms of probation, Which have apparently been unsuccessful

Golden from

given that Golden was on misdemeanor probation

engaging in further criminal

activity,

was

(PSI, pp. 5-14.)

arrested in this case.

in preventing

when he

The PSI recommended Golden be sentenced

t0

physical custody, noting that he “could beneﬁt from participation in rehabilitative programs

and/or pro-social activities during a period of incarceration” and that

it

“may

help [Golden]

obtain the skills needed t0 live a crime-free

The

(PSI, p. 24.)

district court

life in

the future, While protecting the community.”

expressed concerns about this past criminal history and Golden’s

chances for rehabilitation, noting that Golden, “along the road t0 age 40, ha[s]n’t learned

ha[s]n’t

had “multiple times

the law,” and has

comply With

been able

to

d0 so.” (Sentencing

Tr., p.

in the past t0 try

and clean up

how

[his] act

t0

and

214, Ls. 14-22; p. 215, Ls. 11-14.)

Additionally, Golden does not appear to take the criminal justice system seriously and has

not taken accountability for his actions.

about falling asleep

at trial

t0

PSI questionnaire, Golden indicated

“be comfortable” and his current goals are to “live

recognize his

own

Golden made jokes

and asked the presentence investigator for a hug, a

On his

spoon.” (PSI, pp. 22-23.)

In the course 0f the PSI interview,

stress free.”

that

it is

criminal behavior as a hindrance. His answer t0 the questions

address these problematic areas in the future,” and

“What do you need

“How

Yet he

The

district court

to determine

(Sentencing

penalty

in light

to

deny any accountability

weighed Golden’s mitigating

what sentence was necessary

Tr., p.

213, L. 21

was not required by

—

p.

d0 you plan

district court

this case.”

.

p. 21.)

As

factors against Golden’s “negative side”

0f criminal punishment.

.

even in

(Sentencing

light

Tr., p.

maximum

of [Golden’s] prior record,

214, L. 23

—

p.

215, L. 2.)

found that “when a person has multiple felony convictions and a long

of misdemeanor convictions, society demands t0 be protected from somebody

breaking the law.”

t0

in order t0 successfully

214, L. 22.) The district court determined that the

.

fails to

for his actions.” (PSI, p. 22.)

to achieve the objectives

the “goals of sentencing

0f the circumstances of

However, the
string

Golden “appears

him

“What problem

complete a period of community supervision in the future” was merely: “N/A.” (PSI,
the PSI noted,

and “to

important for

(PSI, p. 21.)

areas 0r factors in your life have contributed to your legal problem(s),”

kiss,

(Sentencing

Tr., p.

215, Ls. 6-10.)

Who

keeps

Also, the district court found that

rehabilitation

was “a modest goal”

in Golden’s case, given his repeated failure to take advantage

0f his opportunities on probation. (Sentencing

Tr., p.

215, Ls. 11-14.)

“In order to address the

goals of sentencing, particularly protection 0f society” and “[c]onsidering [Golden’s] character

and

facts

and circumstances 0f this offense,” the

ﬁve years with two years ﬁxed on each
22.)

The

district court

Golden argues

did not abuse

its

district court

imposed an appropriate sentence 0f

count, t0 run concurrently. (Sentencing Tr., p. 215, Ls. 6-

discretion in doing so.

that the sentence is excessive in light

of mitigating factors—his difﬁcult

childhood, the support of his family, and the support of his employer.

10.)

The

district court

considered each 0f those factors in imposing sentence. Golden’s difﬁcult

childhood was detailed for the
Sentencing

district court in the

204, L. 20

Tr., p.

(Appellant’s brief, pp. 8-

—

p.

205, L.

6.)

PSI and again

at sentencing.

(PSI, pp. 14-16;

Additionally, the district court speciﬁcally

referenced the letters of support for Golden:
I’ve read over the letters 0f support

from your family.

I’ve read over the letter

from the — from Ms. Cochrane Who thinks highly 0f you as an employee, so you
have some positive things going for you. You have kids who support you and
love you, and you have family that’s — that’s there backing you up and those are —
not everybody has

(Sentencing

Tr.,

p.

that. ...That’s

214, Ls. 3-12.)

very positive.

But weighed against

his criminal history

accountability, the district court reasonably found that a period 0f incarceration

was

and lack 0f
necessary.

III.

Golden Has Failed To Show That The

District

Court Abused

Its

Discretion

When It Denied His

Rule 35 Motion
A.

Introduction

Golden argues
motion because

it

that the district court

abused

failed t0 reach its decision through

10

its

discretion

when

it

an exercise of reason.

denied his Rule 35
(Appellant’s brief,

pp. 11-12.)

The record shows

that the district court properly considered the letters in support

0f

Golden’s motion and reasoned that they did not justify changing the sentence imposed.

B.

Standard

Of Review

“A motion

for reduction

of sentence under I.C.R. 35

addressed t0 the sound discretion 0f the court.” State
381, 385 (Ct. App. 2015).
“the defendant

must show

Where

a sentence

is

is

Anderson, 163 Idaho 513, 517, 415 P.3d

V.

neither illegal nor excessive

that the sentence is excessive in light

subsequently provided t0 the

district court in

essentially a plea for leniency,

when pronounced,

of new or additional information

support 0f the motion.”

State V. Burggraf, 160

Idaho 177, 180, 369 P.3d 955, 958 (Ct. App. 2016) (citing Huffman, 144 Idaho

at

203, 159 P.3d

at 840).

C.

The

District

Court Did Not Abuse

Golden concedes
motion asked the
justice.3

Discretion

that his sentence is lawful.

district court for

(R., p. 225.)

Its

At

BV Denying Golden’s Rule

(m 10/9/19

35 Motion

Tr., p. 5, Ls. 1-4.)

His Rule 35

leniency to prevent undue hardship and in the interest of

the Rule 35 motion hearing,

Golden made

leniency based 0n the need for Mr. Golden t0 return home.”

clear that he

(10/9/19 Tr., p.

was “asking
5, Ls.

1-4.)

for

T0

support his motion, Golden offered letters from family members. (Augmentation, pp. 1-7.) The

district court

“reviewed

[the] entire

record as well as

all

the materials that

were submitted

Court in support of Mr. Golden’s request” and denied the motion. (10/9/19

3

Tr., p. 6, Ls. 15-22;

The Rule 35 motion also argued that Golden should have been given credit for time
(R., p. 225.) The district court gave Golden credit in the original judgment and sentence.

209; Sentencing

Tr., p.

215, Ls. 22-24.)
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t0 the

served.
(R., p.

Aug.,

p.

Because Golden’s sentence was neither

8.)

illegal

When

nor excessive

it

pronounced, and because the evidence in support of the Rule 35 motion did not offer any

made

information that

was

new

the sentence otherwise excessive, the district court did not abuse

its

discretion in denying the motion.

That Golden was needed

at

home was

not

new

In their letters in support of

information.

Golden’s motion, his family wrote that Golden was missed and needed

mother care for his children and pay

had already been said
(letter

bills.

(Augmentation, pp.

.

.

.

I

just can’t

she and her brother “need

Golden

is

do

this

him

by myself”);

difﬁcult for her. That she

if

p.

was doing so

206

The

in our lives”)).

a single father and his mother

Even

(letter

after

me With my bills”

As

was aware

at

for his children,

Golden was sentenced

(10/9/19 TL, p. 6, L. 23

reasoned that the sentence was properly imposed and

Golden

is

like to

have him released,

at

home,

6, Ls.

p.

is

not

new

203

and “t0 be here
that

sentencing that

which would be

information.

make Golden’s

the district court concluded, their inconveniences were the natural

consequences of Golden’s actions.

needed

echoed What

from Golden’s daughter saying

district court

would be caring

t0 help his

(E R.,

considered new, his family’s struggles due to his absence do not

sentence excessive.

(10/9/19 Tr., p.

letters

in his family’s letters t0 the district court for sentencing.

from Golden’s mother saying she needs Golden “t0 help

for his kids

These

1-7.)

home

at

that

he

is

rise t0 the level

to

its

stated: “I don’t

ﬁnd

district court

that the fact that

0f a reason t0 modify the sentence in

The

deny leniency

district court

did not abuse

in such circumstances,

incentive for defendants to disrupt the lives of as

exercised reason in reaching

The

p. 7, L. 6.)

a father, and that he has a son, and that his parents

18-22; p. 7, Ls. 7-9.)

were an abuse of discretion

—

many as

would

would

this case.”

discretion.

If

it

create a perverse

they could. The district court properly

decision to deny the Rule 35 motion.
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it

its

Mr.

Golden argues the

district court

should have granted his motion because he has had n0

disciplinary issues in prison and the letters indicate he

district court is

all,

is

making

E

State V. Cobler, 148 Idaho 769, 773,

229 P.3d 374, 378 (2010);

Copenhaver, 129 Idaho 494, 496, 927 P.2d 884, 886 (1996) (“The
its

First, the

not required t0 grant leniency based 0n good behavior in prison, which

the expectation.

abuse

positive changes.

discretion in refusing t0

district court further

View Copenhaver’s good behavior

sentencing and the Rule 35 hearing as a mitigating factor.”).

m

is,

after

did not

between

in prison

his

Second, Golden’s purported

improvements support the appropriateness 0f the sentence imposed. Rehabilitative

efforts

have

proven unsuccessful throughout Golden’s extensive criminal history of two decades that

now

includes four felonies and twenty—four misdemeanors.

(PSI, pp. 5-14.).

The

district court

reasonably determined, in line with the PSI, that a period of incarceration was appropriate. That

Golden may be making positive changes While incarcerated supports the
t0 “g[i]Ve

Mr. Golden the opportunity

t0

district court’s decision

beneﬁt by time in the Department 0f Corrections

custody.” (10/9/19 Tr., p. 7, Ls. 12-14; Sentencing Tr., p. 215, Ls. 19-21; PSI, p. 24.)

CONCLUSION
The

state respectfully requests this

Court t0 afﬁrm Golden’s sentence.

DATED this 3rd day 0f February, 2020.

/s/

Kacey L. Jones

KACEY L. JONES
Deputy Attorney General
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IHEREBY CERTIFY that I have this 3rd day 0f February, 2020, served a true and correct
copy of the foregoing BRIEF OF RESPONDENT to the attorney listed below by means 0f iCourt
File

and Serve:

REED P. ANDERSON
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/

Kacey L. Jones

KACEY L. JONES
Deputy Attorney General

KLJ/dd
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